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Law v. Siegel, --- U.S. ----, 134 S.Ct. 1188  (2014)  

Issue:  Can the bankruptcy court surcharge the debtor's homestead exemption to 

pay administrative expenses?         

Holding:  No, Section 522(k) provides that the exemption is "not liable for 

payment of any administrative expense."       

Justice Scalia for 9-0 court 

The chapter 7 debtor here owned a home which he said was worth about 

$363,000. He said the first was $157,000 and the second was $146,000.  The 

remainder he claimed exempt.  The trustee sued the holder of the second 

claiming it was a phony second.  Judge Donovan agreed after significant 

litigation and obstruction by the debtor.  "[He then] determined that [the trustee] 

had incurred more than $500,000 in attorney's fees overcoming Law's 

fraudulent misrepresentations.  [He] therefore granted [the trustee's] motion to 

'surcharge' the entirety of [the debtor's] $75,000 homestead exemption, making 

those funds available to defray [the trustee's] attorney's fees."  The BAP 

affirmed.  The 9th Circuit also affirmed.  "It held that the surcharge was proper 

because it was 'calculated to compensate the estate for the actual monetary costs 

imposed by the debtor's misconduct, and was warranted to protect the integrity 

of the bankruptcy process.'" 

 

The Supreme Court reversed.  "It is hornbook law that § 105(a) 'does not allow 

the bankruptcy court to override explicit mandates of other sections of the 

Bankruptcy Code."  "Courts' inherent sanctioning powers are likewise 

subordinate to valid statutory directives and prohibitions."  "Thus, the 

Bankruptcy Court's 'surcharge' was unauthorized if it contravened a specific 

provision of the Code.  We conclude that it did."  Section 522(k) provides that 

the exemption is "not liable for payment of any administrative expense."  The 

trustees fees are an administrative expense.   

 

The trustee argued that the court can simply deny a debtor an exemption by 

surcharging it and therefore section 522(k) would not apply.  But the right to 

object to the exemption ended long ago in this case and there is no provision 

that the court can deny a homestead exemption "based on whatever 

considerations they deem appropriate."   
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In re Lua, 2017 WL 2799989 (unpublished) (9
th

 Cir. 2017)   
 

Issue:   Did the court err in applying equitable estoppel to deny the debtor’s 

homestead exemption on the facts here?                    

Holding:   Yes.     

McKeown, Callahan, Quist (dissent by Callahan) 

This is a very short unpublished decision of the 9
th

 Circuit.  It started with, “we 

limit our review to the bankruptcy court's application of equitable estoppel.”  In 

other words, the issue was not – does equitable estoppel ever work to deny a 

homestead exemption – but was limited to – did the conduct here rise to 

equitable estoppel.   

The 9
th

 Circuit reversed the district court saying:  

The bankruptcy court found that Lua's First Amended Schedules were a 

representation, under oath, that she was not claiming a homestead 

exemption in the Property.  But the First Amended Schedules cannot 

form the basis of an estoppel because they set forth all of the existing 

facts known to Lua. Those same facts were readily available to the 

Trustee, and the Trustee was fully aware of them.  

The bankruptcy court found that the Trustee had no knowledge or 

indication that Lua was going to file her Second Amended Schedules. 

However, the Trustee failed to present any evidence that at the time 

Lua filed her First Amended Schedules, she had reason to believe that 

she would amend her schedules again at some point in the future. 

Moreover, nothing in Lua's First Amended Schedules can be deemed a 

representation by Lua that she would not amend her exemptions again 

if circumstances changed. In fact, circumstances changed almost three 

years later when, at the request of the Trustee, the bankruptcy court 

entered an order finding that the Property was 100% community 

property, providing Lua a new factual basis to claim a homestead 

exemption. 

Accordingly, the bankruptcy court shall allow Lua's claimed homestead 

exemption. 

In her dissent, Judge Callahan simply said that she did not see an abuse of 

discretion and therefore would have affirmed.   
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In re Lua, 529 B.R. 766 (Bkrtcy, C. D. Cal. 2015) Saltzman, J.   
 

Issue:   Should the debtor's homestead exemption be denied here where the 

debtor waited two years to claim it and did so only after the trustee had found a 

buyer for the property?                    

Holding:   Yes based on equitable estoppel which is permitted under California 

law.              

Judge Deborah Saltzman 

The chapter 7 debtor here is wife who filed by herself.  She initially claimed a 

homestead exemption in 30% of her home which was in her husband's name 

and was his property before their marriage.  A couple months later, she 

amended her exemptions to use the wildcard to protect a tax refund and some 

other property.  She removed the homestead exemption from schedule C.  Total 

unsecured creditors were $10,000.  The trustee decided to try to make a deal 

with the husband since it appeared that some portion of the home might be 

property of the estate.  The trustee sued husband and ultimately - two years 

after the Sched C was amended, obtained as default judgment which provided 

that the home was 100% community property.  Around that time, husband and 

the debtor separated (stated in a footnote).  The trustee then hired a broker.  The 

trustee then reached a settlement with husband saying the home could be sold 

and the estate and husband would split the new proceeds.  Debtor refused to 

cooperate with the sale and amended her Sched C again claiming a 100% 

homestead.   The trustee filed a motion for turnover and an objection to the 

exemption.  The effect of the exemption is that a sale of the property would 

leave nothing for the estate.   

In ruling for the trustee, the court acknowledged that bad faith, or even section 

105 generally, could not provide a basis for disallowing the exemption.  But, 

"The exemption should be disallowed if, in an action in California state court to 

seize property claimed as exempt, there would be a basis in California law to 

disallow the claimed exemption on equitable grounds."  She added, "California 

courts have long recognized that equitable estoppel applies to homestead 

exemptions."  She found the debtor's conduct to support equitable estoppel.  

She said, the "concept of estoppel is now codified in California Evidence Code 

section 623.  'Whenever a party has, by his own statement or conduct, 

intentionally and deliberately led another to believe a particular thing true and 

to act upon such belief, he is not, in any litigation arising out of such statement 

or conduct, permitted to contradict it.'” 
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The "statement or conduct" here?  "Here, the Debtor made a written statement, 

under penalty of perjury, that she was not claiming a homestead exemption in 

the Property when she filed her First Amended Schedules.  Almost three years 

later, she changed her schedules to claim an exemption in the Property."  

Further, she did not object to the settlement by the trustee with her husband, did 

not object to hiring a broker, didn't even object to the turnover motion (until it 

was too late).  Further, the trustee was "ignorant of the truth," and finally, the 

trustee was "induced to act" on the false statement or representation.   "The 

Trustee, on behalf of all creditors, relied on the Debtor’s representation that she 

was not going to claim a homestead exemption in entering into the Settlement 

with the Husband and pursuing the sale of the Property."  There was some 

discussion that the half of the proceeds to be received by the husband benefitted 

the "marital community."     

 

In re Lua, 551 B.R. 448  (C. D. Cal. 2015) Carney, J.      
 

Issue:   Should the debtor's homestead exemption be denied here where the 

debtor waited two years to claim it and did so only after the trustee had found a 

buyer for the property?                    

Holding:   Yes based on equitable estoppel which is permitted under California 

law.              

Appeal from ruling of Judge Deborah Saltzman to the district court. 

District Court Judge Cormac Carney 

The district court opinion restates the facts as set forth by Judge Saltzman.  The 

opinion notes however that the debtor, as appellant, did not argue that equitable 

estoppel does not apply at all, only that her conduct did not support the 

conclusion that she should not receive the homestead exemption.  The district 

court notes that findings of fact are reviewed for clear error.   

"Here, the Debtor’s First Amended Schedules—submitted to the Court 

under a penalty of perjury in October 2011—qualify as a 'representation' 

that the Debtor was not claiming a homestead exemption in the Property. 

This representation  alone meets the element for equitable estoppel. 

Additionally, the Debtor’s silence in the face of years of efforts by the 

Trustee to extract value from the Property in order to pay creditors 

qualifies as a 'concealment' for the purposes of equitable estoppel.  The 

Debtor concealed from the Trustee and the Bankruptcy Court the fact 
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that she would amend her Schedules as soon as the sale of the Property 

produced value."    

"The Debtor made the strategic decision to forgo a possible homestead 

exemption in favor of protecting personal property.  She cannot now 

backtrack, after considerable effort and litigation by the Trustee to 

establish the Debtor’s interest in the property, and claim that her mistake 

regarding the character of the Property permits her to pull the rug out 

from under her creditors." 

The opinion goes on to say that the findings that the debtor's acts were with 

intent to mislead the trustee and did mislead the trustee are not clearly 

erroneous.  He said the arguments "defy reason."   

 

Pre-LAW V. SIEGEL CASES 

 

Onubah v. Zamora (In re Onubah), 375 B.R. 549  (9th Cir. B.A.P. 

2007) 

Issue:  Did the court properly surcharge the debtor’s homestead and personal 

property exemptions under the facts of this case?          

 

Holding:  Yes.   

  

Judge Kathleen Thompson 

McManus, Montali, Dunn 

Opinion by McManus 

 

After the debtor filed chapter 7, the trustee sold his home but he refused to 

vacate it.  He converted the case to chapter 11 to avoid the sale order and had an 

accomplice file an involuntary petition with the same goal.  The trustee opposed 

those acts and ultimately had to have the U.S. Marshal evict him.  The trustee 

filed a motion to surcharge the exemption on the home and the furniture inside.  

The court granted the motion surcharging it for some $60,000.  The debtor 

argued, “(A) his misconduct did not involve the concealment of assets; (B) the 

surcharge was in reality a sanction because the costs incurred by the estate ‘had 

nothing to do with [his] exemptions;’ (C) legal fees are not recoverable in the 

surcharge of an exemption, ‘when a defendant (or debtor) is asserting his rights 
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(even if mistakenly);’ and (D) ‘judgment creditors usually do not get to execute 

on exemptions to recover costs of gaining possession to collateral.’”   

 

The BAP affirmed.  Citing Latman v. Burdette, 366 F.3d 774 (9
th

 Cir. 2004), it 

said that concealment is not required when considering a surcharge.  The 

surcharge was not a sanction because it reimbursed the trustee for real costs in 

getting the house vacated.  The “defense” by the debtor was not in good faith.   

 

In re Moses, 2008 WL 3914101 (Bankr. N.D. Cal. 2008) (Tchaikovsky. 

J.)  
 

Issue:   Is the debtor here entitled to amend her Schedule C and claim a tax 

refund as exempt?  Should the trustee be awarded fees for his efforts to collect 

the refund? 

 

Holding:     No, no amendment on these facts.  And yes, there is bad faith here 

and judgment is awarded to the trustee.   

 

The debtor’s petition listed as an asset a tax refund estimated at $2,500.  They 

did not claim it exempt.  The trustee filed an ex parte motion and obtained an ex 

parte order requiring the debtor to turnover the tax return when filed and the tax 

refund when received.  The debtor filed an amended Schedule C and claimed 

the refund, estimated to be $2,500, exempt under 703.140(b).  “On the same 

day, she filed a spousal waiver as required by § 703.140(a)(2).”  The trustee 

filed an objection to the exemption.  The return was filed 4 months later but no 

copy was sent to the trustee.  The debtor claims she did not get the order or that 

she did not think it was necessary because the refund would be seized anyway.  

The refund was seized by creditors of the debtor’s non-filing husband  – 

apparently a student loan - before it could be turned over to the trustee.  Now 

the trustee wants the exemption disallowed and a money judgment equal to the 

amount of the refund, about $10,000.  The court disallowed the exemption and 

found the debtor “in bad faith” and awarded judgment to the trustee for the 

amount of the refund.   

 

Note:  “California law requires a married debtor filing alone to file a waiver, 

signed by both spouses, of the right to claim exemptions under the alternate set 

of exemptions in a subsequent bankruptcy filing while the current case is still 

pending. See Cal.Civ.Proc.Code § 703.140(a)(2).” 
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Tyner v. Nicholson (In re Nicholson), 435 B.R. 622 (9th Cir. B.A.P. 

2010) 
 

Issue:   Can an exemption be disallowed when it is claimed in bad faith?  Is bad 

faith determined by a preponderance of the evidence or by clear and convincing 

evidence?       

Holding:   Yes but by preponderance of the evidence only. 

Judge Robert Bardwil, Eastern District of California 

 

Kwan, Pappas, Jury 

Opinion by Kwan 

The debtors owned a 50% interest in a corporation which they listed on 

schedule B with a value of -0-.  They testified at the 341(a) that it was worth 

nothing.  Apparently, the corp had more debt than book value of assets.  They 

did not claim it exempt.  The other 50% owner offered $5,000 and the debtors 

amended their schedules and claimed the value as $19,949 and claimed it all 

exempt.  The 50% owner raised its offer to $25,000 and the sale was approved.  

The trustee then objected to the exemption claiming it was made in bad faith 

because the debtors knew the shares had more value than zero.  Apparently 

there were discussions with large company about a future relationship which 

might increase the value.  The court denied the objection to the exemption 

saying that the trustee had to prove bad faith by clear and convincing evidence 

and he did not agree that the belief that there might be a future for the company 

amounted to bad faith.  The 50% owner asked to cross-examine the debtors at 

the objection hearing or to set an evidentiary hearing which was denied.   

 

The BAP reversed and remanded saying that the refusal to allow cross-

examination was appropriate but the standard is not clear and convincing 

evidence, only preponderance.  The BAP first stated that bad faith is an 

appropriate objection to an exemption under section 105 and the court’s 

inherent powers.  Next the court said that the standard is preponderance of the 

evidence.  Using a preponderance standard and the totality of the 

circumstances, the trial court may have found bad faith so the BAP remanded.  

“Under the totality of the circumstances, the bankruptcy court could have 

found, by a ‘preponderance of the evidence,’ that the debtors concealed the 

value of the shares from the trustee.  The bankruptcy court could have found 

that the debtors did not honestly believe, as they had testified, that the shares 

were worthless.”  “The bankruptcy court gave little weight to the debtors’ 

beliefs or motives, opining that ‘[t]he bad faith exception to Rule 1009(a) 

regulates bad-faith acts, not thoughts.’  However, a debtor’s subjective intent is 
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an important, although not determinative, factor in determining bad faith.”  “We 

recognize that bad faith beliefs and motives are, as a matter of law, 

insufficient.” 

 

As to the evidentiary hearing, the local rules in the Eastern District require a 

separate pleading with the Reply asking for an evidentiary pleading so the court 

was justified in denying the request.  “An evidentiary hearing is generally 

appropriate when there are disputed and material factual issues that the 

bankruptcy court cannot readily determine from the record.  Thus, if a contested 

matter in a bankruptcy case ‘cannot be decided without resolving a disputed 

material issue of fact, an evidentiary hearing must be held at which testimony of 

witnesses is taken in the same manner as testimony is taken in an adversary 

proceeding or at trial in a district court civil case.’”  An evidentiary hearing is 

required “when there is a genuine factual dispute.”     

 

 

 

Post-LAW v. SIEGEL CASES 
 

Gray v. Warfield (In re Gray) , 523 BR 170 (9th Cir. BAP Dec, 2014)  
 

Issue:   May the bankruptcy court disallow an exemption based on the bad faith 

of the debtor?      

Holding:   No.                  

Standard:  this is a question of law which is reviewed de novo.           

Judge Randolph Haines, District of Arizona    

Jury, Kirscher, Dunn 

Opinion by Jury 

 

The chapter 7 debtors here disclosed at the 341 that two months before they 

filed their petition, they prepaid three months of rent to their landlord.  The 

trustee demanded turnover of $900 for the postpetition rent.  The debtors 

amended their schedules B and C disclosing the asset and claiming the one 

month as exempt under Arizona law.  The trustee objected asking the court to 

deny the exemption based on bad faith, i.e., the debtors did not disclose the 

payment and claim the exemption in the first place.  The bankruptcy court 

agreed and denied the exemption.   
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The BAP reversed.  The opinion's first heading is, "The Supreme Court [has] in 

Law v. Siegel Discredited the Use of Equitable Principles to Disallow 

Exemptions Under Federal Law."  "Albeit in dicta, the Supreme Court found no 

equitable power in the bankruptcy court to deny an exemption as a remedy to 

debtor’s bad faith conduct."  "The Supreme Court noted that sole discretion to 

invoke an exemption vests in the debtor, not the bankruptcy court, and observed 

that the bankruptcy court 'may not refuse to honor the exemption absent a valid 

statutory basis for doing so.'”  

The BAP remanded to give the parties a chance to argue whether Arizona law 

would allow the trustee to object based on bad faith.   

 

Weil v. Elliott (In re Elliott), 523 BR 188 (9th Cir. BAP Dec, 2014)  
 

Issue:   Did the court properly sustain the trustee's objection to the debtor's 

homestead declaration on the basis of bad faith?      

Holding:   No, but remanded to permit the court to consider other avenues to 

disallow the exemption. 

Standard:  "The right of a debtor to claim an exemption is a question of law we 

review de novo."             

Judge Victoria Kaufman, Central District of California    

Kirscher, Taylor, Dunn 

Opinion by Kirscher 

 

The debtor did not disclose ownership of his home in his schedules.  Plus he 

showed his address on the petition as somewhere else.  The home was owned 

technically at the time by a corporation that the debtor owned.  After the case 

was closed (3 weeks later), the debtor transferred the property from the corp to 

himself.  The trustee found out and reopened the case.  Later, the debtor 

amended schedule A disclosing the property and schedule C claiming the 

homestead exemption.  The trustee objected to the exemption on the basis that it 

was owned by the corp which is not allowed a homestead exemption and for 

bad faith citing numerous transfers and the lying in his schedules and at the 

341.  The bankruptcy court sustained the objection on the basis of bad faith.   
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The BAP reversed and remanded.  Although 9th Circuit law permits a court to 

deny exemptions on the basis of bad faith, the Supreme Court case of Law v. 

Siegel has changed that.  "A debtor’s bad faith is not a statutorily created 

exception to the exemption but rather is a judge-made exception under Ninth 

Circuit authority.  The Supreme Court has now mandated in Law v. Siegel that 

'[t]he Code’s meticulous . . . enumeration of exemptions and exceptions to those 

exemptions confirms that courts are not authorized to create additional 

exceptions.'”  Therefore the denial of the exemption cannot be solely for bad 

faith in the bankruptcy context.  It may be that the California homestead 

exemption allows for denial for bad faith.  The declared homestead exemption 

is inapplicable here because the debtor "sought to exempt the Buckingham 

Property in the forced sale context of his bankruptcy case under CAL. CIV. 

PROC. CODE § 704.730(a)(3), not in the context of a voluntary sale, where the 

Article 5 declared exemption would apply."  "[F]or purposes of CAL. CIV. 

PROC. CODE § 704.730, [the debtor's] conveyance of the Buckingham 

Property’s title to a third party does not defeat his right to an automatic 

exemption, because continuous residency, rather than continuous ownership, 

controls the Article 4 analysis."  The residency creates a "beneficial interest" in 

the property sufficient to protect under the automatic homestead exemption.   

The BAP also discussed the power to disallow an exemption under 522(g) 

where the debtor conceals property which the trustee then brings back into the 

estate.  The debtor argued that the transfer of the property by him back to 

himself was not "a result of the trustee’s actions directed toward either the 

debtor or the transferee[.]”    The BAP disagreed, at least here.  Here, "Trustee 

filed a turnover action against [the debtor] for the Buckingham Property under § 

542.   Trustee has succeeded in that action.  Hence, this constitutes a 'recovery' 

as contemplated by § 522(g)." 

Note:  This opinion contains a nice description of the differences between the 

"automatic" homestead and the "declared" homestead.   

 

In re Tallerico, 532 B.R. 774 (Bkrtcy, E. D. Cal. 2015) Klein.J.   
 

Issue:   Does the debtor in California have the burden of proof in establishing a 

right to an exemption?                    

Holding:   Yes.            

Judge Christopher Klein 
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The chapter 7 debtor here claimed certain equipment and business property as 

exempt under CCP 703.140(b) including the wildcard.  A creditor objected 

arguing that the exempted property did not belong to the debtor but to his 

corporation which was not a debtor.  At the evidentiary hearing, the court "ruled 

that at trial the debtor would have the burden of proof based on California Code 

of Civil Procedure § 703.580(b) because this state statute trumps the contrary 

provision in Rule 4003(c)."  The court said, "The outcome to this dispute turns 

on the burden of proof because the evidence is not compelling for either side."   

California law provides that a person claiming an objection has the burden of 

proof.  Cal.Code Civ. P. § 703.580(b)  "[W]hen state law provides the rule of 

decision, state law also governs the effect of presumptions regarding a claim or 

defense. Fed.R.Evid. 302."  But "Bankruptcy Code § 522(l) provides that 

property claimed as exempt is exempt unless a party in interest objects."  FRBP 

4003(c) states "objecting party has the burden of proving that the exemptions 

are not properly claimed." The bankruptcy rules enabling act, 28 U.S.C. § 2075, 

provides that the rules "shall not abridge, enlarge, or modify any substantive 

right." [emphasis added]   But generally speaking, the rules may "override" 

procedural provisions of the bankruptcy code.    

The key according to Klein is that "the [Supreme] Court's conclusions [in 

Raleigh] that burden of proof is substantive and that Congress made no 

provision qualifying or rejecting substantive nonbankruptcy law, it followed 

that bankruptcy courts must apply the burden that accompanies the underlying 

substantive claim — there, the law of Illinois."  Raleigh applied to claims 

litigation but Klein says there is no reason why the rule would not apply to 

exemptions litigation.   

 

 

 

 

 

 


